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66 MICHIGAN LAW RE VIE W 

Statute of Frauds — agreement not to be Performed Within One 
Year, — B, who had for a long time conducted profitably a fish and oyster 
store, sold the business, valued at {1,200 for |600, in consideration of a verbal 
agreement, that he was to be employed by the purchaser to conduct a store 
of like kind for ten years at $25 a week. B served one year, when he was 
discharged without cause, and now sues for the difference between the selling 
price and the actual value. Held, that B can recover including the value of 
the good-will, not upon the verbal agreement, but upon an implied promise. 
Bethel v. A. Booth & Co. (1903), — Ky. — , 72 S. W. Rep. 803. 

The court said, "The statute (of frauds) was not enacted to perpetrate 
fraud. The statute was never designed to enable one man to get the property 
of another by virtue of a parol contract and then refuse either to execute 
the contract or to return the property:" Mere service not to be performed 
within one year falls within the statute of frauds. Nor is it affected by the 
fact that, in a given event, it is subject to termination in less than a year. 
Myers v. Roberts, 46 Ark. 80, 55 Am. Rep. 567 ; Smith v. Theobald, 86 Ky. 
141, 5 S. W. 394. A contract is not within the statute where one party may 
perform in one year: Smalley v. Greene, 52 la. 241, 3 N. W. 78, 35 Am. Rep. 
267; Blanding v. Sargent, 33 N. H. 239, 66 Am. Dec. 720. Nor a contract 
by its terms determinable within one year, but which may be continued at 
the option of the parties. Brigham v. Carlisle, 78 Ala. 243, 56 Am. Rep. 28. 
An agreement by an infant to work seven years for necessaries and some 
school advantages during the meantime was held not to be within the statute. 
Wilhelm v. Hardman, 13 Md. 140. Nor an agreement not to engage in a 
certain kind of business at a specified place for a certain number of years. 
Doyle v. Dixon, 97 Mass. 208. By the great preponderance of authority, 
fraudulent sales are held voidable and not void at the instance of the party 
defrauded before sale to an innocent purchaser. But an innocent purchaser 
from a defrauding party will be protected though the fraud amounted in law 
to a felony. Malcom v. Loveridge, 13 Barb. 372. And after one bona fide 
purchaser has intervened, a party, except one guilty of the primary fraud, 
with notice of the former fraud, acquires good title by purchase. Williamson 
v. Mason, 12 Hun, 97. But to entitle an innocent purchaser to protection, 
the weight of authority seems to be that he must have advanced some new 
consideration or incurred some new liability on the faith of the fraudulent 
vendee's apparent ownership of the goods, and a mere taking for pre-existing 
debts is insufficient unless securities were relinquished: Hyde v. Ellery, 18 
Md. 496; McLeod v. First Nat. Bank, 42 Miss. 99. An assignee of a fraud- 
ulent vendee for the benefit of creditors, incurring no new liability on the 
faith of his title, is not a bona fide purchaser. Farley v. Lincoln, 51 N. H. 
57, 12 Am. Rep. 182; Nichols v. Michael, 23 N. Y. 264. The same is true of 
the vendee's assignee in bankruptcy and attaching creditors of fraudulent 
vendees. 

Taxation— License Pee on Vehici.es— Validity.— The defendant was 
prosecuted under an ordinance of the city requiring every person keeping or 
using any wheeled vehicle, except a bicycle, to pay a license fee, the fund so 
derived to be used exclusively for the repairing and improving of the streets. 
Defense, that the statute authorizing such an ordinance was unconstitutional 
as authorizing double taxation, and that the legislature had no power to 
authorize cities to tax the privilege of using the streets. Held, that the statute 
was valid. City of Ft. Smith v. Scruggs (1902), 70 Ark. 549, 69 S. W. Rep. 
679, 58 L. R. A. 921. 

Among other authorities the court cited St. Louis v. Green, 7 Mo. App. 
468; Mason v Cumberland, 92 Md. 451, 48Atl, 136; Tomlinsonv Indianapolis, 
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144 Ind. 142, 43 N. E. 9, 36 L. R. A. 413; Frommer v. Richmond, 31 Gratt. 
646, 31 Am. Rep. 746; St. Louis v. Green, 70 Mo. 562. This doctrine seems 
to be supported by the great weight of authority. Kentz v. Mobile, 120 Ala. 
623, 24 South. 952 ; City of lerre Haute v. Kersey (Ind. , 1902) , 64 N. E. 469 ; 
Ex parte Gregory, 20 Tex. App. 210, 54 Am. Rep. 516; Marmet v. State, 45 
Ohio St. 63, 12 N. E. 463; Burlington v. Unterkirchen, 99 la. 401, 68 N. W. 
795. There would seem to be little dispute about the right to require a 
license from hackmen and others who have special privileges in the streets. 
Scudder v. Hinshaw, 134 Ind. 56, 33 N. E. 791 ; Washington v. McGeorge, 
146 Pa. St. 248, 23 Atl. 222; Covington v. Woods, 98 Ky. 344, 33 S. W. 84. 
But the power to license must be plainly conferred. Dn,w on Municipai, 
Corporations (3rd. ed.) 361; Ex parte Garza, 28 Tex. App. 381> 19 Am. St. 
Rep. 845; Smithv. McDowell, 148 HI. 51, 22 L. R. A. 393, 35 N. E.141. And 
the license must not be unreasonable. Livingstone v. Paducah, 80 Ky. 656. 
In Chicago v. Collins, 175 111. 445, 49 L. R. A. 408, 51 N. E. 907, it was inti- 
mated, that such a license could not be imposed even by legislative authority, 
but this was dictum, for the court held that the statute did not authorize such 
a license. On the general subject of licenses for vehicles see note to Tomlin- 
son v. Indianapolis, 36 L. R. A. 413. 

Trusts— Purchase of Ci,aim Against Beneficiary by Trustee.— 
A cestui que trust owed her attorney $1658.00 and gave an order for that 
amount on her trustee. The obligation was not payable out of the trust estate 
nor had it any connection with the trust funds. The trustee purchased the 
claim from the attorney for $1350.00. In a suit for a new trial of the action in 
which final settlement had been made, and to charge the trustee for the prof- 
its in the transaction, Held, that the petition should be dismissed. Bush v. 
Webster (1903), — Ky. — , 72 S. W. Rep. 364. 

While recognizing the "salutary principle that the trustee cannot deal to 
his advantage with the trust estate, and that the profits made by him therein 
must go to the cestui que trust," the court held that the principal case did 
not come under it. The ground of distinction was that the trustee was not 
dealing with the trust estate in the transaction, and that to the extent 
and for the purpose of settling this claim, (which was an individual one, and 
not against the trust estate, there was no fiduciary relation between the parties. 
No authorities are cited, and it seems there is no similar case in the reports. 
See generally Perry on Trusts, sec. 428 and cases cited; 1 I^ewin on 
Trusts (Scott's Am. ed.) 276 ; 2 Pomeroy Eq. Jur. 1075 ; Mitchell v. Colburn 
(1883), 61 Md. 244; Schoonmaker v •. VanWyck (1860) , 31 Barb. 457; King v. 
Cushman (1866), 41 111. 31, 89 Am. Dec. 366. 

Vendor and Purchaser— Measure of Damages for Breach of 
Contract to Convey Land. — Action for damages upon a breach of contract 
to convey 400 acres of land at $1.50 per acre, which the plaintiffs paid at the 
time of the sale. Prior to making the sale to the plaintiffs, the defendant cor- 
poration had, through its land department, sold and conveyed 'to a third per- 
son the most valuable 40 acres of the tract, of which fact the defendant corpor- 
ation had no knowledge by reason of the land department's failure to note the 
sale upon its landbooks. As soon as the mistake was discovered the defend- 
ant corporation notified the plaintiffs and offered to rescind the contract and 
return the purchase money or to give plaintiffs a deed for the 360 acres to 
which it had title and return the purchase price ($60) of the 40 acres with 
legal interest, but the plaintiffs refused both offers. Held, that the measure 
of damages was the value of the forty acres at the time the breach occurred. 
Krepp v. St. Louis & S. F. R. Co. (1903), — Mo. — , 72 S. W. Rep. 479. 



